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A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

• Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 
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closed in accordance with the practice under Ex parte Quay/e, 1 935 CD. 1 1 , 453 O.G. 21 3. 
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Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
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DETAILED ACTION 

Claim Rejections - 35 USC § 102 

1. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 

form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

2. Claims 1-22 remain rejected under 35 U.S.C. 102(b) as being anticipated by Lin 
et al. (US Pat. No. 6,093,606). 

3. Claims 1-22 remain rejected under 35 U.S.C. 102(e) as being anticipated by 
Mandelman et al. (US Pat. No. 6,541,815 B1). 

Response to Arguments 

4. Applicant's arguments filed February 27, 2006 have been fully considered but 
they are not persuasive. Applicant argues that Lin et al. fails to teach a control gate over 
a ONO layer adapted to operate as the charge storage layer. However, it seems that 
applicant has overlooked the express teaching of Lin et al. As shown in figures 1L and 
2L (attached below) , Lin et al. expressly teaches an ONO layer (30) which is under the 
control gate (CG), as required in the claims. With regards to the claimed "adapted to" 
limitation, the court has held that the recitation that an element is "adapted to" perform a 
function is not a positive limitation but only requires the ability to so perform. It does not 
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constitute a limitation in any patentable sense. In re Hutchison 69 USPQ 138 (CCPA 
1946). With regards to claimed limitation about that the memory cells is spaced apart 
one half of a minimum pitch of the array, it would have been an obvious matter of 
design choice to adjust the space between trenches, since such modification would 
have involved a mere change in the size of a component. A change in size is generally 
recognized as being within the level of ordinary skill in the art. In re Rose, 105 USPQ 
237 (CCPA 1955). Thus, for at least these reasons it is believes that Lin et al. still 
anticipates the claimed invention. 



CG IB 




FIG. 1L FIG. 2L 

In addition, applicant argues that Mandelman et al. fails to teach an ONO layer adapted 
to operate as the charge storage layer and a multi-bit F 2 cell structure. However, it is 
noted Mandelman et al., contrary to applicant's assertion, does teach the claimed 
limitations. For instance, Mandelman et al. teaches an ONO structure (28) in figure 11 
and 14B), as required in the claims. As stated previously, the court has held that an 
element is "adapted to" perform a function is not a positive limitation but only requires 
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the ability to so perform. It does not constitute a limitation in any patentable sense. In re 
Hutchison 69 USPQ 138 (CCPA 1946). In addition, it is noted that the limitation about a 
multi-bit F 2 cell structure is recited in the preamble of the claims. The court has held that 
a preamble is not limiting "where a patentee defines a structurally complete invention in 
the claim body and uses the preamble only to state a purpose or intended use for the 
invention" Catalina Marketing International Inc. v. Coolsavings.com Inc., 62 USPQ2d 
1781 (CA FC 2002) citing Rowe v. Dror, 112 F.3d 473, 478, 42 USPQ2d 1550, 1553 
(Fed. Cir. 1997). Thus, the claims remains rejection over Mandelman et al. 
As such the rejections are considered to be proper. 

Conclusion 

5. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .1 36(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 
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Correspondence 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Jose R. Diaz whose telephone number is (571) 272- 
1727. The examiner can normally be reached on Monday through Thursday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Kenneth Parker can be reached on (571) 272-2298. The fax phone number 
for the organization where this application or proceeding is assigned is 571 -273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



Jose R. Diaz 
Examiner 
Art Unit 2815 




